Section 5

Other laws and regulations relevant to advising clients

5.1 Consumer Credit Act 1974

The aim of the Act is to:

•    regulate, supervise and control certain types of lending to individuals; and
•    to provide borrowers with protection from unscrupulous lenders.

The Act is regulated by the Office of Fair Trading.

The Act sets out the standards by which all lenders must conduct their business.
The Act affects most types of lending activities including personal loans, hire purchase agreements and credit card agreements. Not all loans are covered by the Act:

Regulated loans:        Loans of £25,000 or under are regulated, unless they are
classified as exempt.

Unregulated loans:     Loans of more that £25,000.

Exempt loans: Those used for purchase of a main dwelling.

Further advances that are used to repair or improve the borrower's main residence provided that they are from the same lender as the original mortgage.

The main elements of the Act are:

•    suppliers of loans and credit as defined in the Act have to be licensed by the Office of Fair Trading;
•    clients must receive a copy of the loan agreement for their own records;
•    prospective borrowers have a cooling-off period during which they can review the terms of the loan and, if they wish, decide not to proceed with the transaction. This applies to all loans regulated by the Act, unless the loan agreement is signed on the lender's premises;
•    undesirable marketing practices are forbidden: for instance, advertisements must not make misleading claims;
•    credit reference agencies must, on request, disclose information held about individuals, and must correct it if it is shown to be inaccurate.

Annual percentage rate (APR) must be quoted for all regulated loans. This can also be described as the 'rate of charge'. The APR allows not only for the rate of interest, but also for other charges involved in setting up the loan (such as legal costs and arrangement fees).

The purpose of the APR is to enable consumers to compare the cost of borrowing from different lenders. The APR must be quoted on all regulated agreements and is usually higher than the flat rate of interest.

5.2 Unfair contract terms

5.2.1 The Supply of Goods and Services Act 1982

This applies to all contracts involving the supply of services, including financial services. In the absence of anything specific, the following provisions are automatically deemed to be included in all such contracts:

• The service will be performed with reasonable care.
• The work will be done within a reasonable time.
• A reasonable charge will be made.

5.2.2 The Unfair Terms in Consumer Contracts Regulations 1999

This regulation applies to all contracts between a seller or a supplier of goods and services and a consumer. The contract must not been negotiated on an individual basis and this will include life and pensions contracts.

A contract that has been drafted in advance, and does not offer the consumer an opportunity to influence the terms of the contract, is one that is not individually negotiated and will fall under the terms of the regulations:

•    person selling their own home would be excluded from the regulations;
•    a builder selling new houses would be included under the regulation.

5.2.2.1 Fairness

•    all terms are fair;
•    the terms should adhere to the requirement of good faith;
•    the terms do not cause an imbalance in respect of the rights and obligations of the various parties to the contract.

5.2.2.2 Plain language

The written terms of the contract should be expressed in clear, easily understood language.

5.2.2.3   Good faith
A term that causes significant imbalance between the rights and obligations of the various parties to the contract to the determent of the consumer will be deemed to be breach of good faith.

If any part of the contract is found to be unfair the whole of the contract is not necessarily invalidated.

The Office of Fair Trading is responsible for considering any complaint brought about because of the regulations.

5.3 Rules regarding occupational pensions schemes

The regulation of occupational pension schemes remains separate from the regulation of other financial services.

5.3.1 The Pensions Act 1995

This introduced changes to the pension provision and supervision. It was the government's intention to restore confidence with measures designed to:

•    prevent fraud; and
•    to improve the administration of occupational schemes.

Occupational Pensions Regulatory Authority (OPRA) was created to have overall responsibility for the regulation of occupational schemes. It ensures compliance with legislation and takes a reactive approach rather than a proactive.
It looks after the register of stakeholder pension schemes and regulated employers who have established stakeholder schemes for their employees.
It also looks after the funding of the Office of the Pensions Advisory Service (OPAS).

5.3.2 The regulations of the Occupational Pensions Regulatory Authority

5.3.2.1 Choosing trustees

Occupational schemes are established under trust and each scheme must have trustees who are the legal owners of the assets held in the trust fund. They hold the assets on behalf of the beneficiaries.

The members now have rights to choose the trustees and once chosen they will be known as member nominated trustees and they must make up at least third of the total trustees (with a minimum of two).

Persons can be excluded from acting as a trustee and they include:

•    being an undischarged bankrupt;
•    having been disqualified from being a company director;
•    having been convicted of an offence involving deception or dishonesty;
•    suffering from a mental disorder that prevents them from carrying out the duties of trustee.

5.3.2.2 Duties of trustees

• ensuring that the scheme's funds are invested prudently;
• administering the scheme under the terms of the trust deed;
• ensuring that the members' benefits are secure.

5.3.2.3 Providing information

There are certain amounts that must be given to scheme members:
•    general information about the scheme and the benefits that it provides;
•    information about events that affect the whole scheme;
•    the right to see the trust deed, the rules setting up the scheme and the scheme's annual report.

5.3.2.4 Complaints

Schemes must have a clearly defined complaints procedure - the internal dispute resolution (IDR) and this should involve an individual appointed by the trustees to investigate. A decision should be reached within two months from the initial complaint.

If the complainant is not satisfied they have a further six months to ask for the complaint to be reviewed by the trustees who should aim to have a decision within two months.

If still not satisfied then the complainant can:

•    ask the Office of the Pensions Advisory Service (OPAS) to investigate; or
•    take the complaint to the Pensions Ombudsman.

5.3.2.5 Contributions

Must be paid to the scheme trustees no later then the 19th of the month following the month in which they were deducted from the member's salary.
Schemes have a schedule showing what contributions have been made and if any contributions are overdue by more than 30 days then the trustees must inform OPRA.

5.3.2.6 Financial records

A full and proper record must be maintained and audited accounts and an auditor's statement must be produced within seven months of the end of the scheme's financial year.

5.3.2.7 Separation of accounts

The pension's scheme assets must be kept separate from the employer's assets.
5.3.2.8 Funding requirements

For final salary schemes (defined benefit) there is a minimum funding requirement and this is carried out be comparing the funds actual valued assets to the estimated future liabilities. The aim is to ensure the scheme has sufficient assets to:
•    continue paying the pensions of retired members; and
•    give younger scheme members a fair cash value for pension benefits they have built up.

5.3.2.9 Inflation proofing

All occupational schemes must give some protection against inflati9on for any member's pension that has built up after 5 April 1997.

5.3.2.10 Investment

The trustees are not expected to be investment experts however as they act on behalf of the beneficiaries they have to explain the principles behind their investment plans by completing a statement of investment principles.

This will give details of the following:

• types of investment;
• expected return;
• attitude to risk;
• ethical policies.

The trust deed sets out the trustee's investment powers and any restrictions.

5.3.2.11 Professional advice

Trustees often appoint professional advisers to assist with their responsibility to run the pensions scheme and they might include:

•    Auditors;
•    Investment manager.

The professional adviser must report to OPRA if they believe that the trustees or the employer are contravening OPRA's rules.

5.3.2.12 Record keeping

Schemes are required to keep proper records including:

• minutes of meetings of the trustees;
• details of scheme members;
• transfers of members into and out of the scheme;
• functions of, and fees paid to, professional advisers;
• accounts of all money paid into and out of the scheme's funds.

5.4   EU Directives
They are issued by the European Union and they:

•    are binding as to the result to be achieved; and
•    upon each member state that they are addressed.

The objectives have to be met but the choice as to how they are achieved is left to the authorities of each state.

Much of the UK legislation concerning financial services has been derived from European Directives:

5.4.1 Banking

Second Banking Directive gave institutions the freedom to establish and pursue the business of credit institutions throughout the European Union. It describes:

•    what constitutes a credit institution: 'an undertaking whose business is to receive deposits or other funds from the public and to grant credits for its own account';

•    the minimum funding (and other) requirements for an institution to be authorised as a credit institution;

•    the way in which institutions can become authorised (through their home state's appropriate regulatory authority, ie the FSA in the UK);

•    the activities that an authorised credit institution can carry out, including acceptance of deposits, lending of various kinds including mortgages, leasing, money transmission, trading in money markets, portfolio management and safe custody services.

5.4.2 Investment

Investment Services Directive (ISD) came into force to achieve fair competition on investments with the aim to enable investment firms to operate in different European states.

The investment firm must first be authorised in their own home state then they can operate in other member states without the need for further authorisation.
The ISO does not cover all investment firms or all investment services, eg does not apply to insurance or reinsurance companies.

Types of investment activity include:

•    reception and transmission of orders from investors regarding the purchase or sale of specified types of investment;
•    execution of such orders on behalf of customers;
•    discriminatory management portfolios of specified types of investments in accordance with mandates given by investors;
•    underwriting the issue of any of the specified investments.

Specified investments include:
• transferable securities, such as stocks and shares;
• units in collective investment undertakings, such as unit trusts;
• money market instruments;
• financial futures contracts;
• forward interest rate agreements;
• interest rate, currency and equity swaps;
• options to acquire or dispose of the instruments mentioned in this list,  including options on currency and on interest rates.

To gain authorisation in their own member state the firm must comply with certain prudential rules drawn up by the authorities in that state eg the FSA in the UK.
Investment firms should take the following steps:

•    investment firms must have sound administrative and accounting procedures;
•    they must have adequate controls to safeguard electronically held data;
•    they must have adequate internal control mechanisms, including rules about personal transactions by their employees;
•    they must ensure that they safeguard their investors' rights of ownership of investments;

 The regulatory authorities are also required to draw up a code of conduct which investment firms and their employee must observe; the following are the minimum standards:

•    comply with all regulatory requirements applicable to the conduct of their business;
•    act honestly and fairly in conducting its business activities, in the best interests both of its clients and of the integrity of the market;
•    act with due care and diligence;
•    effectively employ the necessary resources and procedures to ensure the proper performance of its business activities;
•    seek  information from  clients  about their financial  situation,  investment experience and objectives;
•    adequately disclose to clients all relevant information;
•    avoid conflicts of interest where possible, and if not possible, ensure clients are fairly treated.

5.4.3 Insurance

The main two objectives of the European single market for insurance are:

•    to provide all EU citizens with access to the widest possible range of insurance products, whilst ensuring them of the highest standards of legal and financial protection; and

•    to enable an insurance company authorised in any of the member states to pursue its activities throughout the EU.

The EU deals with life assurance and non life assurance separately as this will take into consideration the different characteristics and also acknowledges the close ties.
5.4.3.1 Life assurance

The Treaty of Rome defined life assurance as:

•    life assurance (ie policies payable on survival of a specified term; on death; on survival of a term or earlier death; on death within a specified term; on birth; or on marriage);
•    annuities;
•    personal injury, incapacity for employment, and accidental death, when underwritten in addition to life assurance;
•    permanent health insurance.

Second Life Directive laid down rules relating to:
•    the freedom to provide cross frontier services in the life assurance field. This covers individual policies and group life but not group pension funds.
Regulation and supervision of insurance fall into two categories:
•    if the policy is being taken out wholly on the applicant's own initiative, the regulations which apply are those of the country in which the insurance

company is established. Applicants who take out a life policy with an insurer established in a different state are required to sign a declaration stating that they are aware that the regulatory rules of the other country will apply;

•    if the applicant requires the insurance because of some specific rule of the state where they reside, then regulation and supervision is by the state in which they reside, in order to guarantee that the appropriate cover is provided.

Third Life Directive (Life Framework Directive) states that in order to obtain authorisation a company must:

• limit its business activities to insurance only;
• submit a scheme of operation in a format specified in the Directive;
• be run by technically qualified persons of good repute;
• possess the minimum guarantee fund;
• notify the identities of shareholders and the amounts of their shareholdings.
The financial supervision of the insurers is the responsibility of their home state eg the FSA in the UK.

The Directive requires harmonisation between the member states and these principles will include:
•    the choice, valuation, diversification and location of assets used to support the company's liabilities. Earlier rules requiring assets to be located in the state in which the business was transacted were removed in line with other measures designed to increase the freedom of capital movements;
•    the actuarial principles applied in the calculation of assets and liabilities.

Policyholders will have between 14 and 30 days cooling off period from the time when they are informed that the contract has been made.

The Policyholder must be provided with clear and accurate information about the essential characteristics of the products offered, eg in the UK the key features document must be issued and explained.

Fourth Life Directive repealed the previous Directives and this now covers all aspect of life assurance.

5.4.3.2 General insurance

Second Non Life Directive laid down rules for cross-frontier non life assurance and the need to balance freedom of service and customer protection. This will allow companies to supply insurance in another member state without having to establish a branch or subsidiary in the other member state.

Third Non Life Directive stated that:

•    an insurance company whose head office is in one member state can;
•    establish branches and carry out non life business, in any other member state;

•    under the supervision of the authorities of the member state where the head office is located.

The classifications of the risks are as follows:

(1) Accident
(2) Sickness
(3) Land vehicles
(4) Railway rolling stock
(5) Aircraft
(6) Ships
(7) Goods in transit
(8) Fire and natural forces
(9) Damage to property
(10) Motor vehicle liability
(11) Aircraft liability
(12) Liability for ships
(13) General liability
(14) Credit
(15) Suretyship
(16) Miscellaneous financial loss
(17)Legal expenses
•    Classes 1 and 2 - relate to Accident and Health Insurance:
•    Classes 10 to 13 - are Liability Insurance.

5.4.3.3 Insurance intermediaries

The EU wants to ensure that retail markets in insurance are accessible and secure. A Directive was introduced on insurance mediation to establish the freedom for insurance intermediaries to provide services in all states throughout the EU.

Insurance mediation is defined as:

•    as 'the activities of introducing, proposing or carrying out other work preparatory to the conclusion of contracts of insurance, or of concluding such contracts, or of assisting in the administration and performance of such contracts, in particular in the event of a claim'.

When an employee of the insurance company, or someone acting under the responsibility of the insurance company (tied agents) caries out such activities they are not included in the definition of insurance mediation.
There is a system for registration for all independent insurance intermediaries and they must be registered competent with their home state.

Insurance intermediaries are also required to be of 'good repute' and they must meet the following minimum standards:

•    convicted of a serious criminal offence relating to crimes against property or other financial crimes; or
•    declared bankrupt.

Insurance intermediaries must also hold professional indemnity insurance of at least €1 m per case and €1.5 in total per annum.

There are also rules protecting client's moneys and this will include the need for segregated accounts.
The intermediary must also ensure that the following information is supplied:

•    name and address;
•    details of registration and means of verifying the registration;
•    whether the intermediary has any holding of more than 10% of the voting rights or capital of an insurance company; and
•    conversely, whether any insurance company has a holding of more than 10% of the voting rights or capital of the intermediary;
•    details of internal complaints procedures and of external arbitrators (eg ombudsman bureaux) to which the customer could complain;
•    whether the intermediary is independent or tied to one or more insurance companies.
In relation to the products and advice offered:
•    independent intermediaries must base their advice on an analysis of a sufficiently large number of contracts available on the market to enable them to make a recommendation, in accordance with professional criteria, of a product which is adequate to meet the customer's needs;
•    the intermediary must give the customer - based on the information supplied by the customer - an assessment of the customer's needs and a summary of the underlying reasons for the recommendation of a particular product. This requirement is satisfied in the UK, for instance, by the use of a confidential client questionnaire, or 'factfind', to obtain the necessary information, and by the issue of a 'reason why letter' to justify the specific recommendation.

5.5 CAT standards

The government has been concerned that many financial products are:

•    too complex for financially unsophisticated customers to understand; and/or
•    too expensive in terms of the charges levied by the product providers.

They have set standards that cover:

• Cost;
• Access; and
• Terms
CAT standards apply to two areas:
•    Individual Savings Accounts: and
•    Mortgages.

5.5.1 ISAs

There are different standards depending on the component type:

CAT standard for cash ISA

Charges 

There should be no one-off or regular charges except for replacing lost documents.

Access 

Minimum transaction sizes must be no greater than £10.

Withdrawals must be made within seven working days or less.

Terms 

The interest rate should be no lower than 2% below base rate.
Upward interest-rate changes must follow base-rate changes within one calendar month. Downward changes may be slower.
No other conditions are allowed (an example being no limits on the frequency of withdrawals).

CAT standard for insurance ISA

Charges 

The annual charge must be no more than 3% a year of the value of the fund.
There can be no other charges, eg no separate charge for the guarantee on surrender values.

Access

Minimum premiums can be no more than £250 lump sum p.a.< or £25 per month.

Terms

Surrender values should reflect the value of the underlying assets. No specific surrender penalties.
After three  years,   surrender  values  should   return  at  least  the premium.

CAT standard for stocks and shares ISA

Charges  

 Annual charges can be no more than 1% of net asset value. No other charges to be paid by the saver.

Access

 The minimum saving can be no more than £500 lump sum, or £50 per month.

Terms

 Authorized unit trust, OEIC or investment trust.

The fund must be at least 50% invested in shares and securities listed on EU stock exchanges.
Units must be single priced at mid-market price. Investment risk must be highlighted in literature.

It is not compulsory for ISAs to meet the CAT standards and if they do meet the standards it does not mean that they will perform better than a non CAT ISA.

5.5.2 Mortgages
The government has also introduced specified CAT (charges, access and terms) standards that can be applied to mortgage products, although lenders do not have to offer CAT standard mortgages, and there is no guarantee by either the government or the lender that a CAT standard mortgage will be the most suitable product for a particular borrower. 

CAT standard mortgages are likely to appeal to borrowers who wish to have clearly stated limits on charges. Examples of the limits set on charges and other costs are:

• the variable interest rate must be no more than 2% above Bank of England base rate, and must be adjusted within one calendar month when the base rate is reduced;

• interest must be calculated on a daily basis;

• arrangement fees cannot be charged on variable rate loans; and no more than £150 can be charged for fixed rate or capped rate loans;

• maximum early redemption charges apply to fixed rate and capped rate loans;

• no separate charge can be made for mortgage indemnity guarantees;

• all other fees must be disclosed in cash terms before the customer makes any commitment.


Other rules relating to access and terms include:

• normal lending criteria must apply;

• the customer can choose which day of the month to pay;

• all advertising and paperwork must be clear and straightforward;

• purchase of related products cannot be made a condition of the offer.

5.6 Advertising standards

The Advertising Standards Authority (ASA) was set up in 1962 and is an independent self-regulatory body that administers the British Codes of Advertising and Sales Promotion.

It covers all non-broadcast advertisements, ie those that appear in:

• the national and regional press, magazines and free newspapers;
• posters, hoardings and transport sites;
• direct mail leaflets, brochures, catalogues and circulars;
• cinema commercials, videos, CD-ROMs and the Internet;
• pack promotions, competitions and prize draws.

A number of sanctions are used against offenders, ranging from adverse publicity to legal proceedings. This legal action is available through a referral of the advertiser or publisher to the Office of Fair Trading.

Advertisements should be prepared with a sense of responsibility to consumers and society, and should respect the generally accepted principles of fair competition in business.

The Code requires that all advertisements should be:

•    Legal: Advertisements should contain nothing that breaks the law or incites anyone to do so; nor should they omit anything that the law requires.

•    Decent: Advertisements should not contain anything that is likely to cause serious or widespread offence, judged by current prevailing standards of decency.

        o   Account is taken of the context of the advertisement, the medium used
and the likely audience.
        o    Particular care should be taken with sensitive issues such as race, religion, sex or disability.

•    Honest: Advertisers should not exploit the credulity, lack of knowledge or inexperience of consumers.

•    Truthful: Advertisements should not mislead by inaccuracy, ambiguity, exaggeration, omission, or any other means.

Advertisers are permitted to express opinions, including opinions about the desirability of their products, provided that it is clear that it is opinion and not a statement of fact.

Assertions or comparisons that go beyond subjective opinion must be capable of being objectively substantiated.

5.7 The Disability Discrimination Act 1995

This Act made it unlawful to discriminate against disabled people in relation to:

•    employment; and
•    the provision of, and access to, goods and services.

The Act affects the financial services industry in relation to both employment practices and the provision of products and services. Important issues include:

•    Availability of mortgages and investment products to disabled people;
•    The duty of organizations to take reasonable steps to change procedures and practice, including the provision of auxiliary aids;
•    The duty to provide service by alternative methods that make them more accessible to disabled people.
5.8 The Banking Code

This is a non-statutory regulation drawn up by the British Bankers Association and the Building Societies Association, which came into effect in March 1992.

Relates to dealings with personal customers, ie private individuals, executors and trustees, but not clubs, societies, companies, sole traders or partnerships

A separate Business Banking Code covers small businesses with a turnover up to £1 million.

Both codes are reviewed every two years by the Banking Code Standards Board.

The Banking code covers the following:
• current accounts including basic bank accounts;
• deposit and savings accounts;
• cash mini-ISAs and TESSA-only ISAs;
• card services and cash machines;
• loans and overdrafts, but not mortgages;
• payment systems;
• foreign exchange transactions;
• electronic purse.

There area series of key commitments:

•    act fairly and reasonably by:
-    meeting the standards of the code in respect of products and services, and staff procedures;
-   ensuring products and services meet relevant laws and regulations;
-   having secure and reliable banking and payment systems;
-   considering   cases   of   financial   difficulty   sympathetically   and positively;

•    help customers to understand services and products by:
-   giving information in plain language;
-   explaining their financial implications;
· helping in the choice of products that meet customers' needs;

•    deal with things that go wrong quickly and sympathetically by:
-   correcting mistakes quickly;
-    handling your complaints quickly;
-   explaining how to make a complaint;
· cancelling any bank charges due to the bank's mistake;

•    publicise the Code, have copies available and train staff to put it into practice.

The main purpose of the Code is that providers should:

• initiate procedures to check the identity of new customers;
• describe the terms and conditions of services in plain language;
• explain how variations can be made in terms and conditions;
• explain to customers the basis for its charges, and publicize changes;
• establish an internal procedure for dealing with customer complaints;
• belong to an external complaints scheme;
• exercise restraint in the direct marketing of their services;
• advertise credit responsibly in accordance with all laws, etc;
• keep customers' information confidential;

• refrain from passing information to third parties (including related companies) without a customer's specific consent;
•    provide prospective guarantors with details of their rights and obligations, and advise them to seek independent legal advice.

Changes to the Banking Code with effect from 1 March 2003 include:

•    customers must be told if interest rates falls by a half-percentage point or more in relation to the Bank of England base rate in any 12-month period;

•    customers moving their bank account to another bank will be guaranteed a maximum time period for the change and any charges which accrue due to error or undue delay will be waived;
•    there will be clearer information on charges for using credit cards in other countries;
•    banks must provide better notification to customers when a promotional or introductory interest rate on a credit card comes to an end;
•    a bank which turns down a credit application must explain the reasons to the customer.
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